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Arising out of Order-in-Original Nos. 33/JC/MT/2020-21 dated 11.01.2021, passed by the Joint
Commissioner, Central GST & C. Ex., Ahmedabad-North.

'cf . 3rf)aaaf at "fl11 -qcf LJcTT Name & Address of the Appellant/ Respondent

Appellant-

01. M/s. Abhik Advertising Pvt. Ltd., Plot No. 29, Aditya Bunglows, Nr. Goyal Intercity,
Opp: T. V. Tower, Thaltej, Ahmedabad.

02. Shri Mukesh B. Patel, Din:.ctor of M/s. Abhik Advertising Pvt. Ltd., Plot No. 29, Aditya

Bunglows, nr. Goyal Intercity, Opp: T. V. Tower, Thaltej, Ahmedabad.

Respondent-The Joint Commissioner, Central GST & Central Excise, Ahmedabad-North.

al{ anfh s 3rte a?gr ariats rqra aar ? at as zsasrr a uf zqemfenf f12
( 8y Ty er s1franrl al rd a g+terr areawgrrar et

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way:

Revision application to Government of India :

(4) Ra area gyca rf@fr, 4gg4 #t er araa Rh sag mai a a i qatrr err 'cjj]'
3q--rt a gr ucqa # 3iafa g=7teru am)a aft #fa, la war, fqar +iaaa, lua
far, aft ifhraa, fa ta 'lfcA, xfucr l=fllf, ~~ : 110001 'cjj]' ~~~ I

(i) A revisio.n application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4111 Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ;bid:

ii) zf? Tc al gtfmasra h gr~ para a fa auemar za 3ru al«ar ata qr rusr #i mn ma gy f j, za fa4t quern a usr # ar? as fas4t
'n fan#h quern eh m #l ufhnhr g{ st

case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
ctory or from one warehouse to another during the course of processing of the goods in a
e or in storage whether in a factory or in a warehouse.
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(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(<if) <rfq° ~ <ITT :fJc1lrf fcnq f.lrJT Ta #a as (hu zu qzra at) f.'m@ fcl,,:rr Tf<lT lJ@ "ITT I

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if nrza #l snraa ye # gar f it suet Ree mt a n{ & sit ha arr ii za err vi
Rmgf srgr, arft err Ra at a tix m <ITG i'i fcmr~ (ri.2) 1998 tTRT 109 aRT
fgaag mTg

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~~~ (3m) Ptw11<1<'1i. 2001 fu s siafa faff{e qua in zg-8 i'i GT ma-m i'i.
)fa arras a uf arr )fa Reita ah maft ea-srr vi r@ha am at at-at ufij a rr;
~3lWcR fclRrr sitar alR@1s arr nrar s. ql qrfhf siafa 'cITTT 35-~ i'i f.lm~ !!fr * 'l_f@R
rd mr1 r--o arr # uf fl z)fl aRgy

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfaura 3maaa er Gi icav van v Gar qa m i3xrn cpl'[ m ID xiiC!<I 200/- i:rnr :fic11rf c#r uITQ"
3ih usi iera van v car 'illflGT -g) ID 1 ooo /- c#r i:rnr :fic11rf c#r uITQ" 1

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tr grca, 3tu snra zrca gi hara arfl#ta nrzf@eras uf 37f):
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) tu snaa zca 3rf@Rm, 4944 c#r tTRT 35-<Tt/35-~ m 3Tc'f!"@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(en) \:lcfc'l~~a~ 2 (1) en "ti qffi"Q° 3~* 3@lc!T cJfr 3fl:Tffi, 3r4tit #maft gca, ala
Un«a zyc vi hara srft znznf@row (free) #) ufa eh#la fife, 3sarara # 2" mlT,
anrf sraa ,31raT ,fr6In,3rs1al -3ooo4

0

0

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2 floor, Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) uf? gr arr i a{ pa am?ii arwar et ? at re@o q sitar fgar gar sufa
±tr far Gr aReg a zq cB" shh g ft fa frat udl arf ha a fu zqenfenf arfl#ha
qrznf@era#orat va arft z alaat at ya 3n4a futGr &j
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

0

(4)

(5)

nrarea grca arfefm «7o zuen zif@ea at aryqfr--1 3if fiff fag 314alr 3ma4at a
qe arr zuenfRenf fufua qf@rart cfl 3lTffi i u@ta t van uf u 6.6.5o ha m nrnra ce
fez a zl aegy

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

za 3il idf@r uracii at firu at cJIB F1w-rr #l 3i ft en 3nraffa fhu urar & it vtr zyca ,
a4ta suer zyc vi var 3rfl4tr =nznf@rasvr (ruff@4fen) Rua, 1gs2 ffe ?

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) v# zyea, #ta saa zyen vi iara and)flu =rrzm1feraur (fez), # annal #a j
aacr aiar (Demand) Qi is (Penalty) qT 1o0% Ta srar #al 31farf ? tiR, 3rf@aaara srat 1o. (\ ~
91'{~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

#ctr3en area 3il taraa airaf, en@rargr "a{cr #rair"(Duty Demanded) -.:, .
(i) (Section) <ifs 1Dher Guffafar;
(ii) frarrirlz#fez#rafar;

) (iii) sale#fee fart hrarr 6 4rarerfr.
> zr4arm'ifr gr4hr' iqg ra srar# a«car ii, arflr' arfu ah aftu& r& acar femarnr.(\ C\ .:, (\

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

ss r 3er # v 3rfl uf@eaur a mar sii area mrcrr \li><n m a-cs~ trr ar m-r f.ITTr -nr \It><n
k 10ararara ail srgi 4ar avg faaf gt aa vs a# 10% 3ra1al t:R" c/i'i" -;;rr~i,.:, .:,

In view of above, an appeal against this order shall lie before the Tribunal on payment of
- the duty demanded where duty or duty and penalty are in dispute, or penalty, where

l!o alone is in dispute."
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F.No.GAPPL/COM/STP/813 & 826/2021-Appeal

ORDER IN APPEAL

Following appeals have been filed against the OIO N0.33/JC/MT/2020-21 dated
11.01.2021 (in short 'impugned ordel) passed by the Joint Commissioner, Central GST,
Ahmedabad North (hereinafter referred to as 'the adjudicating authority').

Sr.No. Appeal No. Appellants
01 GAPPL/COM/STP/813/2021 M/s. Abhik Advertising Pvt. Ltd.,

Plot No. 29, Aditya Bunglows,
Near Goyal Intercity, Opposite T.V. Tower,
Thaltej, Ahmedabad

hereinafter referred to as 'Appellant -1'
02 GAPPL/COM/STP/826/2021 Shri Mukesh B. Patel, Director,

M/s. Abhik Advertising Pvt. Ltd.,
Plot No. 29, Aditya Bunglows,
Near Goyal Intercity, Opposite T.V. Tower,
Thaltej, Ahmedabad

hereinafter referred to as 'Appellant -2'

2. The facts of the case, in brief, are that on the basis of the information gathered by
the officers of CGST, Ahmedabad North (Preventive), it was noticed that Appellant-1 was
providing 'Advertising Agency Service' through print media, electronic media and
through hoardings, but they neither regularly paid service tax nor filed service tax returns
on time. It was also gathered that Appellant-1 did not pay interest on late payment of
service tax and late fees for late filing of ST-3 returns, filed on 21/22.07.2016 covering
period October, 2013 to March, 2016. Further, it was also noticed that several tax paid
challans mentioned in the ST-3 returns for April, 2015 to March, 2016, were also not in
existence. Huge difference was also noticed in the income shown in Balance Sheet and
ST-3 returns. Detailed investigation was, therefore, initiated and statement of Shri Mukesh
B. Patel, Director of Appellant-1, was recorded on 18.10.2016, wherein he admitted the
above facts and also informed that they were availing exemption on income from
hoarding during July, 2012 to September, 2014, and, on print media income, they were
discharging tax liability only on 15% of the income, claiming abatement on the remaining
85% of the income. He also informed that they were not maintaining separate accounts
as they have not availed CENVAT credit on hoarding income. A detailed investigation
conducted by the officers revealed following discrepancies;

a. On verification of the Gross Income shown in the Balance Sheet / Books of
Accounts and other details, it appeared that the appellant has suppressed the
value of taxable services in their ST-3 Returns filed during F.Y. 2015-16. Further,
the ST-3 return for April, 2016 to September, 2016 was not filed at the time of
commencement of investigation. Thus, service tax liability of Rs.36,57,694/- was
worked on the suppressed taxable value of the services provided during F.Y. 2015
16 to F.Y. 2016-17 (upto September) and interest liability of Rs.3,90,418/- was also
worked out on such non-payments.

b. In respect of 'Advertising in Print Media', the appellant were claiming
abatement/exemption of 85% and were paying tax only on 15% of the taxable

, without mentioning the exemption notification number in the ST-3 returns.
rvice tax liability of Rs.33,35,077/- was, thus, worked out on the gross
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F.No.GAPPL/COM/STP/813 & 826/2021-Appeal

amount charged by the appellant during the F.Y. 2012-13 to FY. 2016-17 (up to
Sept). Interest liability on the above amount was also required to be paid.

c. Late Fee of Rs.1,45,000/- for delayed filing of ST-3 returns was also worked out for
E.Y. 2011-12 to FY. 2016-17(up to September)

2.1 A Show Cause Notice (SCN) No.STC/15-35/OA/2017 dated 07.11.2017 was,
therefore, issued proposing the service tax demand oi Rs.36,57,694/- alongwith interest
of Rs.3,90,418/- and appropriation of said amount which they already paid; service tax
demand of Rs.33,35,077/- alongwith interest, u/s 73(1) & 75 respectively. Penalty u/s 78
and u/s 77 was also proposed. Late Fee of Rs.1,45,000/- for delayed filing of ST-3 returns
was also proposed u/s 70 of the Finance Act (F.A), 1994. Personal penalty u/s 78(A) was
also proposed on Appellant-2 (Shri Mukesh B. Patel, Director).

2.2 The said SCN was adjudicated vide the impugned order, wherein the service tax
demand alongwith interest was confirmed and amount paid was appropriated against the
said demands. Penalty of Rs.69,92,771/- u/s 78 and Rs.10,000/- u/s 77 was also imposed
on Appellant-1 alongwith late fee of Rs.1,45,000/- u/s 70. Personal penalty of
Rs.1,00,000/- u/s 78A was also imposed on Appellant-2.

3. Aggrieved by the impugned order, both the appellants filed the present appeals
contesting the confirmed demand and penalties on following grounds;

► The service tax demand of Rs.33,35,077/- was confirmed towards providing
Advertising Agency Service pertaining to print media. Since selling of space for
advertisements in print media falls under negative list provided under Section 66D
(g), therefore tax liability does not arise. Even prior to negative list regime, the
advertisement in print media was exempted under provisions of Section 65
(lOS)(zzzm). They argued that any amount paid by the advertising agency for
space and time of advertisement in print media is not includible in value of the
taxable service in fact it is the commission amount (15% as per the standard
practice) which forms the taxable value. In support of their aforesaid argument
they placed reliance on CBEC Circular No.341/43/96 dated 01.11.1996 and Circular
No. 341/43/2001-TRU dated 18.10.2001. They also relied on the decisions passed
in the case of Adbur Pvt. Ltd- [2017(5) GSTL 334-Tri-Del]; Adwise Advertising Pvt.
Ltd. -[2001(131) ELT 529-Madras H.C.] and stated that the demand on remaining
85% of the invoice value is, therefore, required to be set-aside.

► The demand is hit by limitation as the entire income and service charges were
declared in the books of account. Amount of Rs.19,48,750/- declared and reflected
at clause 26)(B)(b) of the Income Tax Returns and in 3CD of Income Tax Auditor
report has been disallowed in ITR which includes the unpaid amount of service tax
of Rs.16,54,805/-. Similarly, with previous half yearly return, on account of lack of
liquidity, they were not able to make payment cf service tax on monthly basis but
returns were filed timely. This proves there was no intention to suppress the fact
from the department. They placed reliance on catena of decisions some are
produced below;

✓ Zee Media Corporation Ltd. -2018(18) GTL 32 (All. HC)
✓ Mega Trends Advertising Ltd. - 2020 (38) GSTL (Tri-Allahabad)

5



F.NO.GAPPL/COM/STP/813 & 826/2021-Appeal

► Penalty under Section 78 is not imposable as all the transactions were, recorded in
the statutory public records (i.e. Book of Accounts & Balance Sheet) hence
suppression cannot be invoked.

► In para 9.1 to 9.5 of the SCN, the appellant vide various letters have intimated the
department regarding payment of service tax due along with interest
(Rs.36,57,694/-Tax + Rs.3,90,418/-Int). Therefore, imposition of penalty to that
extent is not maintainable. Reliance placed on judgment passed in the case of
Tirupathi Fuels Pvt. Ltd[2017(7) GSTL 142 (AP)], C Ahead Info Technologies India
Pvt Ltd.-2017 (47) STR 125 (Kar-HC)].

► Penalty u/s 77 not imposable as service tax liability was correctly assessed and
discharged in the ST-3 returns.

► They requested for waiver of late fees of Rs.1,45,000/- u/s 70 as the service tax was
paid along with interest in such cases. Also, as there is no revenue loss, the late
fees may be set-aside. They placed reliance on the judgment of Hon'ble Apex
Court passed in the case of Hindustan Steel Ltd- [1978 (2) ELT (J159) SC].

► Personal Penalty u/s 78A cannot be imposed in the absence of any evasion of
service tax on the part of the appellant company hence should be set-aside.

4. Personal hearing in the matter was held on 17.01.2022, through virtual mode. Shri
Darshan Parikh, Chartered Accountant, appeared and represented the case on behalf of
the appellants. He reiterated the submissions made in both the appeal memorandums.

5. I have carefully gone through the facts of the case, the impugned order passed by
the adjudicating authority, submissions made in both the appeal memorandums as well
as the submissions made at the time of personal hearing. The main issues to be decided
under the present appeal are;

i. Whether Appellant-1 is liable to pay service tax amount of Rs.36,57,694/- worked
out on the suppressed taxable value of the service provided during F.Y. 2015-16 to
F.Y.2016-17 (up to September, 2017) and interest amount of Rs.3,90,418/- on
such non-payments?

ii. Whether Appellant-l was liable to pay service tax amount of Rs.33,35,077/- on
the gross amount charged for providing Advertising Agency service rendered
during the FY. 2012-13 to FY. 2016-17 (up to September)?

iii. Whether late fees of Rs.1,45,000/- is imposable on Appellant-1 for delayed filing of
ST-3 returns during the FY. 2011-12 to F.Y. 2016-17(up to September)?

iv. Whether personal penalty of Rs.1,00,000/- is imposable on Appellant-2 (Shri
Mukesh B. Patel, Director)?

6. It is observed that the service tax demand of Rs.36,57,694/- for the F.Y. 2015-16
to F.Y.2016-17 (up to September) was confirmed by the adjudicating authority on the
grounds that Appellant-1 has willfully suppressed the facts by not reflecting the actual
taxable income (as shown in their Balance Sheet/Ledger) in their respective ST-3 returns.
In the ST-3 return for the period April-September, 2015, they showed service tax payment
of Rs.34,72,000/-, made through challans, however, none of these challans mentioned in
the ST-3 returns were found in existence. It was only when the department had detected
hediscrepancy in challans that they discharged their tax liability for the period [April to
a 3 2015] and made the payment of Rs.24,72,000/- & Rs.10,00,000/- (Total:

e
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F.No.GAPPL/COM/STP/813 & 826/2021-Appeal

Rs.34,72,000/-) vide Challan dated 04.01.2016 8 06.02.2016, respectively. Similarly, in ST-3
returns for October, 2015 to March, 2016, service tax payment of Rs.1,32,21,561/- was
shown as paid vide various challans, but none of these challans were found in existence.
Subsequently, during the course 'of investigation they vide challan dated 01.10.2016, paid
an amount of Rs.5,00,000/- and later few more payments were made, which were duly
appropriated against the confirmed demand by the adjudicating authority. The appellant
have not contested the above findings of the adjudicating authority, in fact, they before
the adjudicating authority acknowledged that the due to lack of liquidity they were
unable to make the payment of service tax on monthly basis and while preparing draft
returns monthly serial number was mentioned assuming that the monthly challans will be
paid as soon as the funds are managed. Similarly, I find that no contention was made
even in their appeal memorandum contesting the above findings. While the appellant
themselves have accepted the non-payment of service tax, I do not find any reason to
interfere with the findings of the adjudicating authority and, therefore, I uphold the
demand of Rs.36,57,694/- on merits.

7. It is further observed that the service tax demand of Rs.33,35,077/- on Advertising
Agency Service rendered during the FY. 2012-13 to FY. 2016-17 (up to Sept) was raised
on the grounds that Appellant-1 has charged service tax only on 15% of the amount of
invoice value and evaded tax on 85% of the value, by claiming exemption on 'selling of
space for advertisement in print media' The said demand was confirmed by the
adjudicating authority on the grounds that any commission which the advertising agency
gets is strictly between the "advertising agency" and the "advertising media" and this
contract has got nothing to do with the clients of the advertising agency. He finds that
Section 67 considers only the transaction between the "advertising agency" and "its
clients" and, therefore, any transaction between the advertising agency and the media
agency like print media etc shall remain outside the scope of Section 67 of the F.A., 1994.
He, therefore, held that they were required to pay tax on the gross value charged from
their client. Appellant-1 on the other hand are contending that as 'selling ofspace for
advertisements in print media'; falls under negative list, no tax liability arises for said
service value. They claim that even prior to negative list regime, the advertisement in print
media was exempted under the provisions of Section 65 (105)(zzzm), therefore any
amount paid by the advertising agency for space and time of advertisement in print
media is excludible from the taxable value and hence the tax liability arises only on the
commission charged which as per the standard practice is 15%.

7.1 It is observed that the period of dispute (April, 2012 to Sept, 2017) is spread across
post and pre-negative list based taxation regime, therefore, I have examined the relevant
provisions prevalent during these period. In the pre-negative list based taxation, in term
of Section 65(2) of Finance Act, 1994 "advertisement" includes any notice, circular, label,
wrapper, document, hoarding or any other audio or visual representation made by means oflight,
sound, smoke orgas. "Advertising agency" under Section 65(3) of F.A, 1994, was defined
as any person engaged in providing any service connected with the making, preparation, display
or exhibition of advertisement and includes an advertising consultant Further, Advertising
Service was defined as taxable service under Section 65 (105)(e) as any service provided or
to be provided to any person, by an advertising agency in relation to advertisement, in any

-a.-t<\-_ -l!i--,1--'fi~<ll . inner is taxable as advertising. Thus, any expenditure or costs incurred by the service9%""a. aero the course of providing taxable service shall be treated as consideration for
s$° ~5». <
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F.No.GAPPL/COM/STP/813 & 826/2021-Appeal

the taxable service provided or to be provided and shall be included in the value for the
purpose of charging service tax on the said service. Whereas in post negative list era, the
term 'Advertisement' has been defined in Section 65B of the Act as "any form of
presentation forpromotion of, orbringing awareness about any event idea, immovableproperty,
person, service, goods or actionable claim through newspaper, television, radio or any other
means but does not include any presentation made In person." Thus, going by the above
definitions, I find that any service provided to any person, by an advertising agency in
relation to advertisement, in any manner is taxable under advertising service.

7.2 However, such exclusion is provided under the 'Sale of Space or Time for
Advertisement Service' which, in pre-negative list era, was considered taxable service
under Section 65 (105) (zzzm) of Finance Act, 1994, as anyservice providedor to beprovided
to anyperson, by any otherperson, in relation to sale ofspace or time for advertisement, in any
manner; but does not include sale ofspace foradvertisement in printmedia andsale oftime slots'
bya broadcasting agency or organization.

As per Explanation 1 "Sale of space or time for advertisement" includes,-
(i) providingspace or time, as the case may be, for display, advertising, showcasing ofany

product or service in video programmes, television programmes ormotion pictures or
music albums, or on bill-boards, public places, buildings, conveyances, cell phones,
automatedtellermachines, internet·

(ii) selling of time slots on radio or television by a person, other than a broadcasting
agency ororganization; and

(iii) aerial advertising

Further, Explanation 2- For the purposes of this sub-clause, defines "Print media" as 

(i) "newspaper" as defined in sub-section (1) of section 1 of the Press and
Registration ofBooksAct, 1867(25of1867)

(ii) "book"as defined in sub section (I) ofsection 1 of the Press and Registration of
Books Act 1867 (25 of 1867) but does not include business directories, yellow
pages, and trade catalogues which are primarilymeant for commercialpurposes.

7.3 The negative list under section 66D, clause (g) also covers "selling ofspace for
advertisement in print media". Thus, in the erstwhile regime and in post negative list
regime, selling of space for advertisement in print media was excluded from the scope of
the above taxable service.

7.4 I have also gone through Board's letter No.341/43/96-TRU dated 31.10.1996,
wherein it was clarified that the amount paid (excluding their own commission), by the
advertising agency for space and time in getting the advertisement published in the print
media (i.e. Newspapers, periodicals etc.) or the electronic media (Doordarshan, private TV
Channels, AIR etc.) will not be includible in the value of taxable service for the purpose of
levy of service tax. However, the commission received by the advertising agency would be
includible in the value of taxable service.

7.4.1 Similar clarification was given in respect of broadcasting services where Board vide
letter F. No. 341/43/2001-TRU dated 18.10.2001, clarified that in the invoice raised by the
. stin agency on the advertising agency, generally, the commission / discount

of the gross amount) given to the advertising agency is deducted from gross
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F.NO.GAPPL/COM/STP/813 & 826/2021-Appeal

amount and the net amount payable by the advertising agency to the broadcasting
agency is indicated and therefore the service tax is leviable only on this amount. However,
such abatement is available only when the same is clearly indicated in the invoice/bill
raised by the broadcasting agency. The commission/discount received by the advertising
agency for getting the advertisement published in the print media (i.e. newspaper,
periodicals, etc.) or the electronic media (Doordarsnan, Private Channels, AIR, etc.)
however will. be includible in the value of taxable service under the category of the
"advertising service".

7.4.2 Thus, in both the above clarifications, the commission received by advertising
agency is taxable under advertising service, however, the amount paid by the advertising
agency for space and time in getting the advertisement published in the print media (i.e.
Newspapers, periodicals etc.) or the electronic media (Doordarshan, private TV Channels,
AIR etc.) will not be includible in the value of taxable service for the purpose of levy of
service tax.

0 7.5 Further, in the case of Adwise Advertising Pvt. Ltd v. Union of India reported in
2006 (2) S.T.R. 375 (Mad.), I find Hon'ble Madras High Court held that the 'Commission'
earned by the advertising agency from the advertising media, shall form a part of the
gross amount charged by such agency from the clients, in relation to that advertisement.
Based on the above decision, in the case of Adbur Pvt. Ltd- [2017(5) GSTL 334-Tri-Del],
the Hon'ble Principal Bench, New Delhi held that the appellants being an advertising
agency and a pure agent is not liable to pay service tax on amount payable to media

. companies on behalf of their clients. The commission received by the appellant only
would be chargeable to service tax. Therefore, the findings of the adjudicating authority
that any commission received by the appellant from the advertising media has nothing to
do with their client and shall remain outside the scope of Section 67 of the F.A., 1994, is
mis-placed, in light of above decision.
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7.6 It is observed that Appellant-1 is an advertising agency rendering advertising
services to various clients through print media, electronic media and through hoarding. In
advertising agency service, the service tax is to be computed on the gross amount
charged by the advertising agency from the client for services in relation to
advertisements. The gross amount includes the charges by the agency from the client for
making or preparing the advertisement material. For getting the advertisement published
in print media, the agency would definitely require space to publish the same which they
can either buy from print media on the charges after getting the trade discount or they
can sell the space of print media acting as their agent and earn commission from print
media. In both the scenario, the space is subsequently sold to their clients. Excluding their
own commission, the amount paid by the advertising agency for space and time in
getting the advertisement published in the print media will not be includible in the value
of taxable service for the purpose· of levy of service tax, however, the bifurcation of the
commission received from print media and from the clients as well as the reimbursement
made to print media, is essential. Since the advertising agency other than selling of space
for advertisement may also carry out designing or drafting of the advertisement and

ta charge their customer, therefore copies of invoices issued by the print media and the

~

,o.~_:L.,7.~'~lfH oices raised by the appellant to their clients are vital to find out that the gross amount
4% s,8 's .• ·%

py' s 1S • °re 8 "A> SeE: «• 3

~
() -· ;."?.' ; ;;', es»o } ·o"



F.NO.GAPPL/COM/STP/813 & 826/2021-Appeal

collected by Appellant-1 included the charges towards sale of space in print media.

7.7 However, I find that in spite of numerous correspondences made by the
· department, at the time of investigation; Appellant-1 did not submit any clarification or
documentary evidences either before the investigating officers or before the adjudicating
authority to justify their argument that the 85% of the abatement claimed was indeed on
the reimbursed amount received from their clients towards print media cost. As the
exclusion from the scope of the above taxable service is eligible only for the sale of space
fr advertisement in print media, I find that the copy of invoices raised by Appellant-1 to
their clients and copy of invoices raised by the print media, showing the cost incurred for
selling of space in print media, would be crucial to determine whether the abatement
claimed was actually towards such reimbursed expenses made by them. The documents
like invoices or contracts shall prove that the invoices raised by them included the
amount to be reimbursement to the print media cost and the same was reflected
separately. Moreover, as no documentary evidences were produced before me, I find that,
tthe benefit of 85% abatement cannot be extended to them, merely on the basis of
hypothetical statement that the amount paid was towards space and time, in getting the
advertisement published in the print media. In view of the above, I find that the appellant
is not eligible for such exclusion, hence, the demand of Rs.33,35,077/- on Advertising
Agency Service rendered during the F.Y. 2012-13 to FY. 2016-17 (up to Sept) also
sustains.
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8. As regards the late fees of Rs.1,45,000/- imposed for delayed filing of ST-3
returns during the F.Y. 2011-12 to 2016-17 (up to September), the appellant requested for

'waiver under section 80, on the argument that there is no revenue loss as the service tax
was paid along with interest in all such cases. I find that the provisions in Section 70 of
the Finance Act, 1994, provides that a person liable to pay service tax is required to file
periodical return in prescribed form with late fee for delayed furnishing of return. It also
provides for the maximum amount of late fee payable. Further, Rule 7C provides that if
the return is not filed by the specified due date, the assessee is required to submit the
return with late fee for the period of delay. It is observed that filing of ST-3 returns
beyond the stipulated time is not disputed by Appellant-1, hence, there is obvious
violation of the provisions of Section 70. I find that Hon'ble Tribunal in the case of
SHAYNA CONSTRUCTION reported at 2010262) ELT1006 (Tri-Amd), held that;

0

"The benefit of Section 80 of Finance Act, 1994 cannot be extended to the appellant
inasmuch as they were aware of their responsibility to file the return in time and to deposit
tax within the period Having not done so, they have invited the penalties under Section
76and 77of the Act . "

I, therefore, find such waiver cannot be extended to them considering the fact that the
service tax along with interest, though paid, was on the instance of the department. I,
therefore, find that the imposition of late fee is justifiable.
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9. The argument of demand being hit by limitation as the unpaid amount of service
tax of Rs.16,54,805/- was declared and reflected at clause 26()(B)(b) of the Income Tax
Re in 3CD of Income Tax Auditor report, is also not sustainable. The onus to

and correct information about the value of taxable service lies with the
: der. The appellant deliberately misled the department by intentionally
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withholding the correct taxable value, mentioning fake challans in the ST-3 returns, not
filing/late filing of ST-3 returns, indulging in non-payment/short payment of tax. All these
acts clearly establish the conscious and deliberate iritention to evade the payment of
service tax. Lack of liquidity cannot validate the deliberate contraventions. Intent to
suppress the fact from the department is also evident from the fact that in spite of
numerous correspondences made by the department, they did not bother to give any
clarification or documents, to prove their bonafide intentions. I, therefore, find that all
these ingredients are sufficient to invoke the provisions of Section 73(1) of the F.A, 1994.

10. I find that the penalty imposed under Section 78, is also justifiable as it provides
penalty for suppressing the value of taxable services. The crucial words in Section 78(1)
of the Finance Act, 1994, are 'by reason offraud or collusion'or 'willful misstatement' or
'suppression offacts'should be read in conjunction with 'the intent to evade payment of
service tax'. The Supreme Court in case of Union of India v/s Dharamendra Textile
Processors reported in [2008 (231) E.L.T. 3 (S.C.)], considered such provision and came to
the conclusion that the section provides for a mandatory penalty and leaves no scope of
discretion for imposing lesser penalty. I find that the demand was raised based on the
investigation carried out by the department and it is the responsibility of the appellant to
correctly assess and discharge their tax liability. The suppression of taxable value, non
payment and short payment of tax, non-filing of ST-3 returns, clearly show that they were
aware of their tax liability but chose not to discharge it correctly instead tried to mislead
the department by mentioning fake invoices which undoubtedly bring out the willful mis
statement and fraud with an intent to evade payment of service tax. Thus, if any of the
circumstances referred to in Section llAC are established, the person liable to pay duty
would also be liable to pay a penalty equal to the duty so determined.

11. Penalty under Section 77 is imposed for contravention of rules and provisions of
Act. I find, that the appellant by not assessing the correct taxable value and service tax
liability, by not discharging the correct tax liability and reflecting the same in the ST-3
returns, thereby contravened the provisions of Section 67, 68 8 70 and also failed to
furnish information called by an officer or produce the documents called .from them. I,

0 therefore, find that the penalty imposed under Section 77 of the F.A., 1994, is also legal &.
proper.

12. Regarding the personal penalty of Rs.1,00,000/- imposed on Appellant-2 (Director,
Shri Mukesh B. Patel) u/s 78A of the F.A., 1994, I find that he being the Director was
looking after the activities of Appellant-1 since inception. Suppressing the taxable value,
mentioning fake challans in ST-3 returns, non-payment or delayed payment of service tax
and non-filing of ST-3 returns within the stipulated time, all these activities were well
within his knowledge. All these contraventions were carried out to suppress the facts from
the department with sole intention to evade service tax hence, the imposition of penalty
is also maintainable.

13. When the demand sustains there is no escape from interest hence, the same is
therefore recoverable under Section 75 of the F.A., 1994. Appellant-1 by failing to pay
service tax on the taxable service are liable to pay the tax alongwith applicable rate of

t.
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;4. In view of the above discussions and findings, the impugned OIO is upheld and the
appeals filed by the appellants stand rejected in above terms.

15. 34tat arra#r a$3fr at feuzrr 5uiaa th fursart
The appeal filed by the appellants stand disposed off in above terms.
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Copy to:
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North.
3. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North.
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